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DETAILED ACTION 

Drawings 

The drawings are objected to as failing to comply with 37 CFR 1.84(p)(5) 
because they include the following reference character(s) not mentioned in the 
description: 137 and 139. Corrected drawing sheets in compliance with 37 CFR 
1.121(d), or amendment to the specification to add the reference character(s) in the 
description in compliance with 37 CFR 1.121(b) are required in reply to the Office action 
to avoid abandonment of the application. Any amended replacement drawing sheet 
should include all of the figures appearing on the immediate prior version of the sheet, 
even if only one figure is being amended. Each drawing sheet submitted after the filing 
date of an application must be labeled in the top margin as either "Replacement Sheet" 
or "New Sheet" pursuant to 37 CFR 1 .121(d). If the changes are not accepted by the 
examiner, the applicant will be notified and informed of any required corrective action in 
the next Office action. The objection to the drawings will not be held in abeyance. 

Claim Rejections - 35 USC § 112 
The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-19 are rejected under 35 U.S.C. 112, second paragraph, as being 

indefinite for failing to particularly point out and distinctly claim the subject matter which 

applicant regards as the invention. 
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Claims 1, 8, and 14 recite, " placing said plurality of fresh produce into a shelf 
stable processing stream". The phrase "Shelf stable processing stream" is indefinite. It 
Is unclear if the phrase means that the produce is placed into a stream of fluid or if the 
produce is introduced into a continuous process. Furthermore, it is unclear if every step 
in the process must contribute to shelf stability or the only requirement of a "shelf stable 
processing stream" is that the end product be shelf stable. 

Claims 1-4, 6, 8, 9, 1 1, 14-16, and 18 recite, "fresh produce". The tenn "fresh" is 
indefinite. It is unclear as to the conditions required for a product to be fresh. It is 
unclear how much time must pass between processing phases for a product to be "un- 
fresh". 

Claims 2, 6, 8, 1 1 , 15, and 16 recite, "undesirable sections". The temi, 
"undesirable" is indefinite. It is unclear as to how and to whom the product is 
undesirable. 

Claims 2 and 16 are unclear because they recite, "said [removed] one or more 
undesirable sections". This phrase Is unclear because it is unclear as to what "said 
[removed] one or more undesirable sections" are. It is believed applicant intended to 
recite, "one or more said undesirable sections". 

Claim 4 recites the limitation "wherein detenmination" in claim 1 . There Is 
insufficient antecedent basis for this limitation in the claim. 

The term "produce is diverted is based at least In part on one or more visual 
characteristics" in claims 4 and 8 is a relative term which renders the claim indefinite. 
The term "In part" Is not defined by the claim, the specification does not provide a 
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standard for ascertaining the requisite degree, and one of ordinary skill in the art would 
not be reasonably apprised of the scope of the invention. It is unclear as to the degree 
that the visual characteristic is considered. 

Claims 4, 8, and 18 are unclear because they recite, "visual characteristics". It is 
unclear as to the extent that produce characteristics can be visually measured. For 
example, the specification, page 6 states that "juiciness" is a visual characteristic. If 
applicant considers "juiciness" a visual characteristic, it is unclear as to what other 
characteristics the term "visual characteristics" encompasses. 

Claims 5, 10, and 19 are unclear because they recite, "visual characteristics 
includes color, ripeness, size, damage, tenderness, juiciness, or aesthetic appeal". It is 
unclear as to how juiciness is visually measured. It is further unclear as to how and by 
whom aesthetic appearance is measured. 

Claims 8 and 15 are unclear because they recite, "reintroducing at least said 
removed undesirable sections..." It is unclear as to what this phrase means as it is 
unclear as to "at least" of what is reintroduced into the system. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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Claims 1-6 and 8-1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Cruess (Commercial Fruit and Vegetable Products, 3"^ Edition, 1948) in view of 
Bettencourt et al. (US 3986561). 

Cruess teaches a method for processing produce comprising: 

• Harvesting a plurality of produce (page 432, Picking. Transporting, and Storing), 

• Placing the produce into a continuous series of processing methods (i.e. a 
processing stream) (Page 432-449), 

• Diverting a select portion of produce based on one or more visual characteristics, 
such as color, ripeness, size, damage, defects, tenderness (Pages 431-436). 

• Removing one or more undesirable sections from said diverted select portion 
of said fresh produce by pealing and coring (Page 436-437) 

• Reintroducing at least some of the undesirable sections into the processing 
stream to produce a product (i.e. Cruess teaches that the core and peals can be 
further processed to make juices or purees) (Page 437) 

• Sterilizing the produce to create a shelf stable product (Page 449), 

• Depositing select portion of produce into one or more containers (Page 449). 
Cruess teaches that the fresh produce is tomato. Cruess teaches that undesirable 
sections include a portion of the produce ends (i.e. a core includes both a portion of the 
top and bottom ends). 

Cruess, however, is silent to the harvesting of the produce as machine harvested 
and to the produce as a sliced product as recited in claims 1 and 8. 



Application/Control Number: 10/699.187 Page 6 

Art Unit: 1761 

Regarding the harvesting of the produce as machine harvested, Bettencourt 
teaches of an improved method of harvesting tomatoes. Bettencourt teaches that 
machine harvesting provides great savings by allowing fewer people to do more work 
(Column 1 lines 5-44). It would have been obvious to one of ordinary skill in the art at 
the time the invention was made to use machine harvesting in the harvesting as taught 
by Cruess in order to take advantage of the savings gained by machine harvesting. 

Regarding the produce as a sliced product, Cruess teaches the produce as 
crushed in order to make a puree. It was known in the art at the time the invention was 
made to slice tomato products to form diced tomatoes. It would have been obvious to 
one of ordinary skill in the art at the time the invention was made to include sliced or 
crushed tomatoes depending on the desired form of the final product. 

Claims 7 and 12-19 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Cruess (Commercial Fruit and Vegetable Products, 3*^^ Edition. 1948) in view of 
Bettencourt et al. (US 3986561), further in view of Floyd et al. (US 5505950). 

Cruess teaches a method for processing produce as described above, however, 
is silent to the produce as placed in a modified atmosphere container as recited in 
claims 7, 12, and 14 and to the container as including a clear lid or transparent bag as 
recited in claims 13 and 17. 

Floyd teaches of an improved method for packaging perishable foods and 
horticulture products. Floyd teaches that the method includes a modified atmosphere 
package. Floyd teaches that a modified atmosphere has the benefits of reduced waste, 
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enhanced quality, extended shelf life, and greater consumer convenience. Refer 
specifically to Abstract and Column 2 lines 20-36. Floyd teaches that the packaging of 
the foods is clear (Figure 1). 

Regarding the produce as placed in a modified atmosphere container, it would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to package the tomatoes products as taught by Cruess in a modified atmospheric 
package in order to obtain the benefits of a modified atmospheric package, including 
reduced waste, enhanced quality, extended shelf life, and greater consumer 
convenience. 

Regarding the container as including a clear lid or transparent bag, it was known 
at the time the invention was made that clear packaging allowed for visual inspection 
before packaged materials were sold. It would have been obvious to one of ordinary 
skill in the art at the time the invention was made to package the tomatoes products as 
taught by Cruess in a package with a clear lid or transparent bag in order to obtain the 
benefits of a clear lid or transparent bag, such as ease of inspection before placement 
onto store shelves for sale. 

Claim 14 is rejected under 35 U.S.C. 103(a) as being unpatentable over Flyod et 
al (US 5505950) in view of Bettencourt et al (US 3986561). 

Flyod teaches a method for packaging shelf stable tomatoes in a processing 
stream comprising: 

• Harvesting a plurality of tomatoes 
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• Sorting or diverting a select portion of tomatoes 

• Cutting of the tomatoes 

• Depositing tomatoes into one or more modified atmospheric containers. 
Refer specifically to Abstract, Column 4 lines 40-47, and Column 7 lines 30-36. 

Floyd, however, is silent to the harvesting of the tomatoes as machine 
harvesting. Bettencourt teaches that machine harvesting provides great savings by 
allowing fewer people to do more work (Column 1 lines 5-44). It would have been 
obvious to one of ordinary skill in the art at the time the invention was made to use 
machine harvesting in the harvesting as taught by Floyd in order to take advantage of 
the savings gained by machine harvesting. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kelly Mahafkey whose telephone number is (571) 272- 
2739. The examiner can normally be reached on Monday through Friday 8am-4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (571) 272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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